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APPENDIX IV 
 

DISCIPLINE 
 

(1)  The Form of Process 
 
ACT APPROVING A FORM OF PROCESS IN THE JUDICATORIES OF THE CHURCH WITH RELATION TO 

SCANDALS AND CENSURES: SESSION 11, APRIL 18, 1707 
 
The General Assembly having this day, and at several former diets, had read in their audience 

the overtures concerning a Form of Process in the judicatories of this Church with relation to 
Scandals and Censures, which were transmitted by the late General Assembly to the several 
Presbyteries for their judgment thereupon, and having maturely considered the said whole over-
tures, with the remarks and observations of Presbyteries made upon the same after full reasoning, 
both in Committees and open Assembly, upon the several particulars contained in the said Form 
of Process, the General Assembly did, by their votes, nemine contradicente, and hereby do, ratify 
and approve the foresaid Form of Process as now amended in the whole heads and articles 
thereof, and appoint and ordain the same to be observed and practised by the respective judicato-
ries of this Church as an act and ordinance of Assembly, and as fixed binding rules and direc-
tions in the whole matters therein contained, except the seventh, eighth, and ninth paragraphs of 
the fourth chapter, and what concerns the pressing of the Oath of Purgation — as to which the 
General Assembly supersedes at this time to enjoin the observation thereof as positive standing 
rules; but they did, and hereby do, unanimously recommend to the several Presbyteries and other 
judicatories of the Church, that they regulate themselves according to the advice therein insinu-
ated, as they shall find to tend most to edification; the tenor of which Form of Process follows. 

 
CHAPTER I 

 
Concerning Church Government, Discipline, Scandals and Censures in general 

 
1. Our Lord Jesus Christ hath instituted a government, and governors ecclesiastical, in his 

house, with power to meet for the order and government thereof; and to that purpose, the apostles 
did immediately receive the keys from the hands of their Lord and Master Jesus Christ, and did 
use and exercise the same upon all occasions; and Christ hath from time to time furnished some 
in his Church with gifts for government, and with commission to exercise it when called there-
unto, and has promised his presence to be with them to the end of the world 
 2. It is agreeable to and founded on the word of God, that some others, besides those who 

2. It is agreeable to and founded on the word of God, that some others, besides those who 
labour in the word and doctrine, be Church governors to join with the ministers of the word in 
the government of the Church, and exercise of discipline, and oversight of the manners of the 
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people; which officers are called ruling elders. As also that the Church be governed by several 
sorts of judicatures, and one in subordination to the other, such as kirk sessions, presbyteries, 
provincial synods, and general assemblies. 

3. Church discipline and censures, for judging and removing of offences, are of great use 
and necessity in the Church, that the name of God, by reason of ungodly and wicked persons liv-
ing in the Church, be not blasphemed, nor his wrath provoked against his people: that the godly 
be not leavened with but preserved from the contagion, and stricken with fear; and that sinners 
who are to be censured may be ashamed, to the destruction of the flesh and saving of the spirit in 
the day of the Lord Jesus. 

4. Nothing ought to be admitted by any Church judicature as the ground of a process for 
censure, but what hath been declared censurable by the word of God, or some act or universal 
custom of this National Church agreeable thereto; and the several judicatures of this Church 
ought to take timeous notice of all scandals: but it is judged, that if a scandal shall happen not to 
be noticed in order to censure for the space of five years, it should not be again revived, so as to 
enter in a process thereanent, unless it be of a heinous nature, or become again flagrant; but the 
consciences of such persons ought to be seriously dealt with in private, to bring them to a sense 
of their sin and duty. 

5. These assemblies or Church judicatures before mentioned have power to convene and 
call before them any persons within their own bounds, whom the ecclesiastical business which is 
before them doth concern, either as party, witness, or otherwise, and to examine them according 
to the nature of the affair, and to hear and determine in such cases as shall orderly come before 
them, and accordingly dispense Church censures. 

6. If a person be charged with a scandal, who lives within the bounds of another parish, the 
kirk session of the parish where that person resides should be desired to cause cite that person to 
answer before the session in whose bounds the scandal happened, and the same course is to be 
followed in such cases by the other judicatures of the Church, seeing, for order’s sake, they 
should not presume to exercise their authority without their own bounds. 

7. The minister of the word, holding an office above that of the ruling elder, cannot be liable 
to the censure of the kirk session, but to the superior judicatures of the Church. 

 
CHAPTER II 

 
Concerning the Entering of Processes, Citation of Parties and Witnesses, and taking Deposi-

tions, and anent Fugitives from Discipline 
 
1. Members of kirk sessions are wisely to consider the information they get of scandals, and 

consult with their minister thereanent, even before the same be communicate to others, that 
thereby the spreading of the scandal may be prevented; and it may be removed by private admo-
nition, according to our Lord and Saviour’s rule, Matthew xviii.15, which, if amendment follow, 
is the far better way of gaining and recovering a lapsed brother, whereas the needless spreading 
of a scandal does sometimes harden the guilty, grieve the godly, and is dishonourable to religion. 
 2. When any business is moved in a Church judicature, whether by information, petition, or 

2. When any business is moved in a Church judicature, whether by information, petition, or 
otherwise, they are in the first place to consider whether the matter, in its circumstantial case, be 
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proper for them to enter upon, and whether it be orderly brought in, and proper for them to cog-
nosce and discuss it themselves, or prepare it for superior judicatures, and should endeavour to 
shorten their work as much as, with the edification of the Church, they can, especially as to the 
head of scandal; but still, on all occasions the office-bearers in the house of God are to show all 
prudent zeal against sin. 

3. In proceeding in all causes, where there is any person or parties concerned, the judicature 
is to see that, before they proceed, these persons or parties be duly sisted before them by a legal 
and timeous citation in writ, bearing its cause, either at the instance of a party complaining, or at 
least by order of the judicature; and if they be residing within the parish, the same may be upon 
forty-eight hours’ advertisement, and the execution of the summons bearing its cause, and made 
before two or three witnesses insert, is to be returned by the beadle or officer in writing, and the 
persons cited called at the door; and this is especially to be observed by presbyteries and other 
superior judicatures of the Church. 

4. Sometimes it may be fit that the party be privately spoken to before any citation be given 
or process begun, for their better gaining; in which case the minister is to exercise his own dis-
cretion, and take the concurrence of elders and others with him. But if the party cited as above 
appear not, there ought to be a second, and then a third, citation given by the order of the ses-
sions and presbyteries, either personally, or left at their dwelling-house, before the judicature de-
clare the person contumacious, unless the party be cited to appear before a superior judicature by 
reference or appeal, in which case there is not that need of so many citations before the superior 
judicature, the party having actually appeared before the inferior judicature; and being cited apud 
acta to appear before the superior, and the same marked in the minutes, or having being declared 
contumacious before the cause was brought before the superior judicature. 

5. All citations apud acta are peremptory, and if instructed, infer contumacy, if not obeyed. 
6. If the person do not appear on the third citation, or upon a citation apud acta, and no 

relevant excuse be adduced and verified, though in that case he be censurable for contumacy, yet 
it may be fit that the judicature proceed to take cognition, either by examining witnesses upon 
oath, or by other documents, of the verity of the scandals delated against him, before they cen-
sure him for contumacy. 

7. If the party appear, then the moderator is to inform the person of the occasion of his being 
called, and to give him, if desired, a short note in writing thereof, with the names of the witnesses 
that are to be made use of. 

8. There seems to be no need of accusers or informers in ecclesiastical processes, where the 
same are not raised at the instance of a party complaining formally; but the party, if cited by or-
der of the judicature, is to answer the judicature  in what is laid to his charge; yet so, that if the 
party cited be found innocent and acquitted, those who informed the judicatory, whether the 
party require it or not, ought to be noticed, for either their calumny or imprudence, as the judica-
tory shall find cause. 

9. If there be witnesses to be made use of in the process, a list of their names ought to be 
given to the defenders some time before, or at least at their compearance, and the witnesses 
ought to be timeously cited to give evidence; and if they refuse, after three citations given, and 
executions returned, they may be proceeded with as contumacious, or, if judged needful, after the 
 first or second citation, application may be made to the civil magistrate, that he may oblige them 
to appear. 
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10. Before the witnesses be judicially examined, the accused person is to be called, and the 
relevancy of the libel discussed; and if the defender compear, he may object against any of them, 
and if the objection be relevant, and made evident to the judicatory, the witnesses are to be cast; 
but a person’s being the delator or informer doth not hinder him to be a witness, except in the 
case where he formerly complained for his own interest, or of pregnant presumptions of malice 
against the persons accused. 

11. Though there be no relevant objection, yet the witnesses are solemnly to be purged of 
malice, bribe, or good deed done or to be done, and of partial counsel. 

12. The witnesses are to be examined in presence of the accused party, if compearing, and he 
may desire the moderator to propose such questions or cross-questions to the witnesses as may 
tend to his exculpation, which, if the judicatory think pertinent, are to be proposed; but no ac-
cused person is to interrupt the witnesses, or speak during the time of deposition. 

13. If the party accused do before probation offer grounds of exculpation to be proven by 
witnesses, the moderator and clerk, if required, are to give warrant to cite the witnesses upon the 
party’s charges, the relevancy of the offered exculpation being first considered and sustained by 
the judicatory; and if the exculpation be fully proven as to the substance of the scandal, all fur-
ther proof of the libel and accusation must there sist, and the defender is to be assoilzied1; and if 
the libel be special as to the time and place of a fact, and the accused more pregnantly allege and 
clearly prove alibi; but if the substance of the scandal be once sustained and deponed upon, there 
can be no place of exculpation, unless it be as to some extenuating or alleviating circumstances 
not contrary to, but consistent with, the depositions already taken. 

14. If the witnesses cannot subscribe their names to their depositions, the clerk is to mark that 
they declare they cannot write, and the moderator is to subscribe the same, whether they can sub-
scribe or not. 

15. After the depositions are ended, the parties being removed, the members of the judica-
ture, at the same or some after diet thereto appointed, are to advise the cause, and there and then 
to reason the affair calmly, speaking always to the moderator one after another, without inter-
rupting one another, using no reflecting language to, or of one another, nor too long harangues or 
digressions. 

16. If any person or persons under process for scandal abscond, they shall, after being called 
before the judicature and not compearing, be cited first from the pulpit of the parish where the 
process depends and where they reside; and if they do not thereupon appear before the judicature 
before whom the process depends, they are, by order of the presbytery, to be cited from the pul-
pits of all the kirks within their bounds to compear before the presbytery; and if they do not then 
compear, they are to be declared fugitive from the Church discipline, and the same intimate in all 
the kirks within the bounds of the presbytery, desiring, that it any know of the said fugitives, they 
may acquaint the minister or elder of the bounds thereof, and the presbytery are to sist there until 
they get further notice of these persons. 

 
 
 
 

 
1

Discharged and not to be tried again on the grounds specified (Act XXVII, 1978). 
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CHAPTER III 

 Concerning Swearers, Cursers, Profaners of the Lord’s Day, Drunkards, and other Scandals 
of that nature 

 
1. It may fall out that one single act of drunkenness or breach of the Lord’s Day, disobedi-

ence to parents, or of swearing, cursing, scolding, fighting, lying, cheating, or stealing, may be 
clothed with such circumstances as may be a just ground of process immediately, and even bring 
the persons guilty under the censure of the lesser excommunication, and suspension from the 
benefit of the sealing ordinances, and require their appearance in presence of the congregation to 
be rebuked, before relaxation; but the weight of this is duly to be pondered, and Church judica-
tures, and members thereof, are to consider whether private admonition of the persons alleged 
and found guilty of the above scandals, if not clothed with such circumstances, or bringing them 
to the public, will tend most to edification, and proceed accordingly. 

2. But ordinarily, in all such offences, the guilty, for the first fault, should be spoken to in 
private by the minister or an elder, and admonished; and on promise, from a sense of guilt, to 
amend, they may sist there. 

3. But if the person relapse, he should be called before the session, and if found guilty, may 
be there judicially rebuked, where the session, on promise, from a due sense of sin, to amend, 
may again sist there. 

4. But if the person amend not after that, the session should orderly proceed, unless repen-
tance appear, and due satisfaction be offered, till they inflict the censure of the lesser excommu-
nication, and suspension from the benefit of the sealing ordinances, under which the censured are 
to lie till amendment and reformation. 

5. With respect to scandals, the grossness whereof makes it necessary to bring the persons 
guilty oftener than once before the congregation, the rules prescribed by 4th Act of General As-
sembly anno 1705, are to be followed. 

6. If the guilty persons continue in this condition, or lie under the censure of the lesser ex-
communication a considerable time, and yet be found frequently relapsing in these vices they are 
censured for, it may be constructed such a degree of contumacy, and so aggravate the crime, as 
to found a process of the censure of 

the higher excommunication, which is to be inflicted, or not, as may tend most to the reclaim-
ing of the guilty person, and edification of the Church. 

 
CHAPTER IV 

 
Concerning the Sin of Fornication, Adultery, and Scandalous Carriage tending thereto 

 
1. In delations about the sin of uncleanness, it falls frequently out that when the matter is 

put to the strictest trial, all that can be proved is but presumptions of guilt, or scandalous behav-
iour, and not the act of uncleanness, the same being a work of darkness; and therefore this should 
oblige the kirk session to be very cautious how to admit the public entering a process without 
good warrant, where there is not a child in the case, unless the scandal be very flagrant. 

2. Many of these actions which give occasion to the raising a scandal of uncleanness, are 
such as are not themselves alone publicly censurable, but to be passed by with a private rebuke 
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or admonition. 
3. Yet some of these actions which come under the name of scandalous behaviour may be so 
lascivious and obscene, and clothed with such circumstances, as may be as offensive as the act of 
uncleanness itself, and as censurable. 

4. If a married woman, whose husband hath been notourly absent for a considerable time 
beyond the ordinary time that women use to go with child, be found with child, this also may 
give ground to a kirk session for a process against her; but in this case judicatures should be pru-
dent in considering well all circumstances, and whether or not the person hath been always of en-
tire fame before, as also how the public fame now runs. 

5. When an unmarried woman is known to be with child, the same gives ground to a kirk 
session for a process against her, and after she is cited before the session and appeareth, she is to 
be interrogate who is the father of that child; and though in other cases the divulging of a secret 
may be very imprudent, and indeed the raising of a scandal, yet in this case, where there is a 
child, whereby there is an undeniable scandal, and the keeping secret of a father a ground of 
greater offence, and of suspecting many innocent persons, if she discover not the father she is to 
be looked on as contumacious. 

6. Prudence may sometimes require that the person she nameth to be the father of the child 
be informed thereof, and spoken to privately, and if he deny the same, he is seriously to be dealt 
with to confess; but if he still deny, then the session is to cause cite him to appear before them. 

7. In this process, when the delated father compeareth he is to be interrogate, and if he deny, 
he is to be confronted with the woman, and the presumptions as particularly held forth as possi-
ble; and all along there should be private treating with him, in all meekness, charity, and serious-
ness; and if after all this he deny, though the woman’s testimony can be no sufficient evidence 
against him, yet pregnant presumptions, such as suspicious frequenting her company, or being 
solus cum solâ in loco suspecto, or in suspect postures, and suchlike, which he cannot disprove 
to the satisfaction of the session, may so lay the guilt upon him, as to show him that there ap-
pears no other way of removing the scandal, but his appearance to be publicly rebuked therefor. 
If he will not submit himself to be rebuked as above, it perhaps may be more for edification that 
a true narrative of the case be laid before the congregation, and intimation given that there can be 
no further procedure in that matter, till God in his providence give further light, and to sist there 
at the time, than that an oath be pressed, and upon refusal proceed to the higher excommunica-
tion; but if the person accused do offer his oath of purgation, and crave the privilege thereof, the 
presbytery may (if they shall judge it for edification and removing of the scandal) allow the 
same, which may be to this purpose. “I, A.B., now under process before the presbytery of  
............., for the sin of ............, alleged to be committed by me with C.D., and lying under that 
grievous slander, being repute as one guilty of that sin; I, for ending of the said process, and giv-
ing satisfaction to all good people, do declare before God and this ........... ,  that I am innocent 
and free of the said sin of .........., or having carnal knowledge of the said C.D., and hereby call 
the great God, the judge and avenger of all falsehood, to be witness and judge against me in this 
matter, if I be guilty; and this I do by taking his blessed name in my mouth, and swearing by 
him, who is the great judge, punisher and avenger, as said is, and that in the sincerity of my 
heart, according to the truth of the matter and mine own conscience, as I shall answer to God in 
the last and great day,  when I shall stand before him to answer for all that I do in the flesh, and 
as I would partake of his glory in heaven after this life is at an end”. 
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8. In taking this oath for purgation, all tenderness and caution is to be used, nor is the ses-
sion to press any man thereto, but they are to deal with him and his conscience as in the sight  of 
God; and if he offer to give his oath, the judicature are to accept it or not as they shall see cause, 
and then to proceed to remove the scandal, with the advice of the presbytery, as may be most to 
edification. But this oath is not to be taken in any case but this, when the presumptions are so 
great that they create such jealousy in that congregation and session, that nothing will remove the 
suspicion but the man’s oath of purgation, and when his oath will probably remove the scandal 
and suspicion; in all other cases this oath is in vain, and so should not be admitted, and never but 
by advice of the presbytery. 

9. This oath for purgation is to be taken either before the kirk session or presbytery, or the 
congregation, as the presbytery shall determine; and if the oath be taken before the session or 
presbytery, it is to be intimate to the congregation that such a person hath taken such an oath, and 
the party may be obliged to be present in the congregation, and may be put publicly to his own 
purging himself by oath, and so be declared free from the alleged scandal. 

10. After an end is made as above with the delated father, the woman is to be dealt with to 
give the true father; and if, after all serious dealing and due diligence, she give no other, she is to 
be censured according to the quality of the offence confessed by her, without naming the person 
delated by her, the judicature reserving place for further censure upon further discovery. 

11. If the woman who hath brought forth the child doth declare she knoweth not the father, 
alleging she was forced, as in the fields, by a person unknown, or any the like reason; in these 
cases great prudence is to be used, the former behaviour of the woman exactly searched into, and 
she seriously dealt with to be ingenuous; and if she hath been of entire fame, she may be put to it 
to declare the truth as if she were upon oath, but not without the advice of the presbytery, and no 
formal oath should be taken; and if the woman confess she was not forced, but doth not know the 
man, whether married or unmarried, the same censure is to be inflicted upon her as in the case of 
adultery. 

12. If a person doth voluntarily confess uncleanness, and if there be no child, and the case be 
brought to the kirk session, the session is to inquire what presumptions there are of the truth of 
the thing confessed, or what may have moved the person to make that confession, whether it 
floweth from disquietude of mind, or from sinistrous design, as when a man suing to a woman 
for marriage is denied, and for revenge, or for to obtain his desire, spreads the report that he hath 
been guilty with her, they are to be dealt with according as the presumptions upon search are 
found or not. 

13. If it be found that there is no ground for the confession, and that it is false, the person 
confessing is to be censured as defaming himself, and likewise as a slanderer of the other party; 
and withal, application is to be made by the session to the civil magistrate, that he may be pun-
ished according to law. 

14. If there be need of witnesses, the directions formerly mentioned (Chapter II) are to be fol-
lowed.  

15. When persons guilty of uncleanness live, one in one parish and another in another parish, 
the process against them, and censures, are to be before the session of the parish where the 
woman liveth, or where the scandal is most notour. 

16. If a scandal of uncleanness be committed where neither parties reside, as if persons hav-
ing their fixed residence in one parish do commit uncleanness in another parish, or perhaps in the 
fields, or in the time of fairs or markets; in these cases they are to be processed and censured 
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where their ordinary abode is, except the place of their abode be at a considerable distance from 
the place where the sin was committed, and the scandal be most flagrant where it was committed. 
17. When there is a scandal of uncleanness whereof persons are guilty living in different par-
ishes, the session where the sin was committed is to acquaint the other sessions where any of the 
persons reside, who are ex debito to cause summon these persons to appear before that session 
where the scandal is to be tried. 

18. When a person is convict of scandal by a session of another congregation than his own, 
and the censure of the lesser excommunication is inflicted, the session is to send an account 
thereof to that session to which he belongs; but there is no need of any other sentence of his own 
session to fix the censure on him, but only a public intimation thereof to be made in his own par-
ish. 

19. When a person is censured and absolved from his scandal in another congregation than 
where he lives, he is to bring a testimonial of his absolution, which is to be intimate to the con-
gregation he lives in, if the scandal be also flagrant there; otherwise it will be sufficient to inti-
mate the same to the session, and the same is to be done in the case of the profession of repen-
tance, where there has been a sentence of the lesser excommunication. 

 
CHAPTER V 

 
Concerning Appeals from a Kirk Session to a Presbytery, etc. 

 
1. All persons who judge themselves lesed by the procedure or sentence of a kirk session, 

may appeal to the presbytery, by declaring and protesting at passing of the sentence, and should 
thereupon, according to the 8th Act of the General Assembly, 1694, give in the appeal with the 
reasons thereof in writ, to the moderator or clerk of the session, within the space of ten days after 
the time of appealing, and procure extracts thereof, and present the same to the next meeting of 
the presbytery thereafter, if there be a competent time, at least ten days free betwixt the time of 
appealing and the meeting of the presbytery; and should then insist in the appeal, wherein, if the 
appellant fail, the appeal ipso facto falls, and becomes null, and the appellant is to be held as 
contumacious, and proceeded against accordingly by the kirk session.  

2. When an appeal is brought from a kirk session to a presbytery, the presbytery is to con-
sider whether the cause is of that nature as it behoveth at length to come to the presbytery by the 
course of discipline, before the final determination thereof; as it be in a process of alleged adul-
tery, or suchlike, then the presbytery, to save themselves time, may fall upon the consideration of 
the affair, without insisting much upon the bene or male appellatum, though it seem to be pre-
posterously appealed. 

3. But if the cause be such as the kirk session are the competent and proper judges of, even 
to its ultimate decision, and if there hath been no cause given by the kirk session, by their break-
ing the rules of an orderly process, either by the course of the process, or by the incompetency of 
the censure, the presbytery is not to sustain the appeal. 

4. If the presbytery do not sustain the appeal, and find there hath been some fault, passion, 
or culpable mistake, in the appellant, the presbytery is to inflict some censure, such as a reproof 
before the presbytery, or appoint an acknowledging of their precipitancy before their own ses-
sion, or suchlike, on these appealers they find to have been malicious and litigious, thereby to 
prevent unnecessary appeals; and that besides remitting back to the session, to stand either to the 
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censure of the session, if it be inflicted already, or to sist themselves during the process, if it be 
depending. 

5. If the appeal be sustained, and yet upon proceeding on the cause the presbytery find the 
appellant censurable, it is always to be minded, that whatever censure be inflicted to remove the 
offence he hath given to the presbytery, yet the appellant, if found guilty, is to undergo a censure, 
either before the kirk session or congregation he belongs to, such as the presbytery thinks he de-
serves, else presbyteries will be always troubled with appeals. 

6. If, on the other hand, on trial of the process, the presbytery find the kirk session hath 
unwarrantably proceeded, either in contributing to the raising of a scandal, or inflicting the cen-
sure without a sufficient cause, and thereby the appellant lesed, the presbytery is not only to as-
soilzie the appellant, but to take such ways as may be proper and effectual to vindicate the appel-
lant’s innocency, and wipe off the scandal taken at him. 

7. Herein the presbytery is to exercise great prudence, doing justice to the innocent, yet so 
as not to weaken the kirk session’s authority in that congregation, if in justice it can be avoided. 

8. But such an emergent may very well occasion the presbytery’s giving the minister and 
elders of that session suitable injunctions and rules to walk by, or private admonitions, or to call 
for a visitation of their session register. 

9. The same method is to be followed in appeals from presbyteries to synods, and from syn-
ods to general assemblies. 

10. An appeal being made by parties, should sist the execution of the sentence appealed from, 
only while the appeal is duly and diligently prosecute, and may thereby be determined; otherwise 
not, unless the judicature appealed to receive the appeal, and take the affair before them, and in 
that case the judicature appealed from is to sist until the appeal is discussed. 

 
CHAPTER VI 

 
Concerning Processes, which natively begin at the Kirk Session, but are not to be brought to 

a final determination by them 
 
1. There are some processes, which natively begin at the kirk session, which, for the atrocity 

of the scandal, or difficulty in the affair or general concern, the session having the opportunity of 
frequent meetings of the presbytery to have recourse thereunto, do not determine of themselves; 
such as scandals of incest, adultery, trilapses in fornication, murder, atheism, idolatry, witchcraft, 
charming, and heresy and error, vented and made public by any in the congregation, schism and 
separation from the public ordinances, processes in order to the highest censures of the Church, 
and continued contumacy; but the kirk session having received information of such gross scan-
dals, they are to weigh the same according to the rules and directions prescribed them in proc-
esses which belong to their peculiar province, and if they find good ground for a process, they 
are to deal with the person accused to confess that which now cannot be hid nor amended, till 
satisfaction be made to the Church, which, when done, the session is to refer the case, and send 
an extract of their procedure thereanent to the presbytery. 

2. When there is no confession of the scandals above mentioned, the session are not to pro-
ceed to lead probation by witnesses or presumptions, till an account of the matter be brought by 
reference to the presbytery as aforesaid, and the presbytery do thereupon appoint the session to 
proceed and lead probation; and after probation is led, the same is to be brought to the presby-
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tery, who may inflict what censure they see cause. 
3. Sometimes it will fall out that the process is so clear, as in a case of judicial confession, that 
the kirk session may summon the delinquents when before them apud acta, to compear before 
the presbytery, without previous acquainting them thereof; but where there is any difficulty, the 
kirk session should inform the presbytery, and take their advice, before a party be summoned be-
fore them. 

4. When the party or parties compear before the presbytery, if they confess and profess re-
pentance for their sin, then the presbytery, having gravely rebuked and seriously exhorted the 
party or parties, are to determine the censure, and prescribe the time and place of the parties, 
their profession of their repentance publicly in the church of that congregation where the process 
began, the scandal being there to be taken away, or remit them to the session, to stand either to 
the censure of the session, or receive orders thereanent. 

5. It is thought more fit that the delinquents be appointed to remove the scandal in the con-
gregation where the offence is most flagrant, especially if they reside there, rather than in the 
place where it was committed, if it be not public there, and that information of the removing 
thereof be made in other places, if the judicature shall find it needful. 

6. When persons censured for these grosser scandals do apply to the kirk session for relaxa-
tion, they may both be privately conferred with, and likewise their acknowledgements heard be-
fore the session; but they ought not to be brought before the congregation, in order to their abso-
lution, nor absolved, but by advice and order of the presbytery. 

 
CHAPTER VII 

 
Concerning Processes against Ministers 

 
1. All processes against any minister are to begin before the presbytery  to which he belon-

geth, and not before the kirk session of his own parish. 
2. The credit and success of the gospel (in the way of an ordinary mean) much depending on 

the entire credit and reputation of ministers, their sound doctrine, and holy conversation, no stain 
thereof ought lightly to be received, nor when it comes before a judicature ought it to be negli-
gently inquired into, or when found evident, ought it to be slightly censured. 

3. And because a scandal committed by a minister hath on these accounts many aggrava-
tions, and once raised, though it may be found to be without any ground, yet it is not easily 
wiped off; therefore a presbytery would exactly ponder by whose information and complaint it 
comes first before them, and a presbytery is not so far to receive the information, as to proceed to 
the citation of a minister, or any way begin the process, until there be first, some person who, 
under his hand, gives in the complaint, with some account of its probability, and undertakes to 
make out the libel. 2d, Or at least do, before the presbytery undertake to make it out, under the 
pain of being censured as slanderers. Or, 3d, That the fama clamosa of the scandal be so great, as 
that the presbytery, for their own vindication, see themselves necessitate to begin the process, 
without any particular accuser; but the presbytery in this case should be careful, first to inquire 
into the rise, occasion, broachers, and grounds of this fama clamosa. 

4. All Christians ought to be so prudent and wary in accusing ministers of any censurable 
fault, as that they ought neither to publish or spread the same, nor accuse the minister before the 
presbytery, without first acquainting the minister himself, if they can have access thereto, and 
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 then, if need be, some of the most prudent of the ministers and elders of that presbytery, and 
their advice got in the affair. 

5. If there shall be ground found to enter in a process against a minister, the presbytery 
should first consider the libel, then order him to be cited, and to get a full copy, with a list of the 
witnesses’ names to be led for proving thereof, and a formal citation in writ is to be made either 
personally, or at  his dwelling-house, bearing a competent time allowed to give in answer to the 
libel, and his just defence and objections against witnesses, at least ten free days before the day 
of compearance, and the citation should bear the date when given, and the names of the wit-
nesses to the giving thereof; and the execution, bearing its date, with the names and designations 
of the witnesses, should be made in writ, and signed by the officer and witnesses; which being 
accordingly returned, he is to be called, and if he compear, the libel is to be read unto him, and 
he is to be inquired if he has answers to give in to the libel, that they may be read and considered, 
in order to the discussing of the relevancy; and if the presbytery find the same, and that there is 
cause to insist, they are to endeavour to bring him to a confession, whereby he may most glorify 
God; and if he confess, and the matter confessed be of a scandalous nature, censurable in others, 
such as the sin of uncleanness, or some other gross scandal, the presbytery (whatever be the na-
ture of his penitency, though to the conviction of all) are instanter to depose him ab officio, and 
to appoint him in due time to appear before the congregation where the scandal was given, and in 
his own parish, for removing the offence, by the public profession of his repentance. 

6. If a minister be accused of any scandal, and cited to appear before his own presbytery, 
and do absent himself by leaving the place and be contumacious, without making any relevant 
excuse, after a new public citation and intimation made at his own church, when the congrega-
tion is met, he is to be holden as confessed, and to be deposed and censured instanter with the 
lesser excommunication; but if after some time he do not return and subject himself to the cen-
sure of the Church, he may be proceeded against till he be censured with the greater excommuni-
cation, if the judicature see cause for it. 

7. If the minister accused do appear and deny the fact after the relevancy is found, the pres-
bytery proceeding to probation, and to find the truth of the matter, all the circumstances are to be 
exactly canvassed, and the accused heard to object against the witnesses. As also, he should be 
allowed to be present at the examination, and modestly to cross-interrogate, and then the reputa-
tion of the witnesses and their hability2 duly regarded, and the examination considered. If, after 
consideration of all these, the judicature shall find the scandal sufficiently proven, they are to 
proceed to censure, as advised in the case of confession. 

8. If the matter laid to the minister’s charge be such practices as in their own nature mani-
festly subvert that order, unity, and peace which Christ hath established in his Church, or un-
soundness and heterodoxy in doctrine, then great caution should be used, and the knowledge and 
understanding of witnesses much looked into; and withal, if the errors be not gross and striking 
at the vitals of religion, or if they be not pertinaciously stuck unto, or industriously spread, with a 
visible design to corrupt, or that the errors are not spreading among the people, then lenitives, 
admonitions, instructions, and frequent conferences are to be tried to reclaim without cutting off, 
and the advice of other presbyteries sought; and unless the thing be doing much hurt, so as it ad-
mits of no delay, the Synod or General Assembly may be advised with in the affair, and the same 
intimate to the minister concerned. 

 
2

Fitness  (Act XXVII, 1978). 
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9. If the libel and complaint brought against a minister be a multitude of smaller things laid to-
gether, as several acts of negligence, or other unsuitable actions, the presbytery in proceeding 
therein are to make a presbyterial visitation of that parish to which the minister belongs; and at 
the said visitation are first to see if any of these things now laid to the minister’s charge were 
committed prior to the last presbyterial visitation of that parish, and whether they were then laid 
to his charge; and if they were not, it should be tried how they come to be laid to his charge now. 

10. If the presbytery find these things laid to his charge to be committed since the last visita-
tion, or find a satisfying reason wherefore they were not then tabled, they are to inquire what 
diligence hath been used in acquainting the minister with the offence taken at these things when 
first committed by him, and how far the minister hath been guilty of giving offence, after he 
knew offence to be taken.  

11. It should likewise in this case be inquired, whether any of the complainers did first in a 
prudent private way inform any of the neighbour ministers of some of these things committed by 
their minister, who is now challenged, before these offences came to be so many as to merit a 
public and solemn trial; and accordingly the presbytery is to judge. 

12. If the presbytery find, upon trial, the complaint to resolve upon the minister’s having 
committed such acts of infirmity or passion, as, considering all the circumstances, may be either 
amended and the people satisfied, and no such offence taken, or at least not to remain, so as to 
hinder the minister’s profiting the people, and that the offence was taken by the minister’s own 
people only or mainly; then the presbytery is to take all prudent ways to satisfy and reclaim both 
minister and people, and do away the offence. 

13. But before a minister deposed for scandalous carriage can be restored to the exercise of 
the ministry, there should not only be convincing evidences of a deep sorrow for sin but an emi-
nent and exemplary humble walk, and edifying conversation, so apparent and convincing as hath 
worn out and healed the wound the scandal gave. 

14. Immediately on the minister’s being deposed by the presbytery, the sentence is to be in-
timate in his congregation, the church declared vacant, the planting thereof with another minister 
hastened, and never delayed on the expectation of his being reponed, it being almost impossible 
that ever he can prove useful in that parish again. 

 
CHAPTER VIII 

 
Concerning Processes in order to the Censure of the Greater Excommunication 

 
1. Since there is a distinction betwixt the greater and the lesser excommunication, it seems 

that whatever have been the causes of the first process, yet ordinarily all processes that are in or-
der to the greater excommunication are to be grounded on manifest contumacy, or obstinate con-
tinuance in scandalous practices; and where there is no manifest contumacy, or continuance as 
aforesaid, the lesser excommunication needs only have place. Yet in some extraordinary cases, 
the Church, according to Scripture warrant, hath summarily excommunicated persons guilty of 
notour atrocious scandalous sins, to show the Church’s abhorrence of such wickedness. 

2. Even where there hath been a scandal delated, and contumacy following by not appear-
ing, it should be considered whether any scandalous practice hath been proven or not; if not 
proven, then only the simple contumacy is to be proceeded against, for which it were hard to go a 
greater length than the lesser excommunication. 
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3. If the scandal hath been proven, and the censure of the lesser excommunication intimated, as 
in Chapter III, it seems most reasonable that there be no further proceeding, unless the scandal be 
gross, or of a heinous nature, or that it is spreading and infectious, as in heresies or schism in the 
Church: in which cases contumacy is to be proceeded against, in order to the greater excommu-
nication. 

4. The kirk session having brought the process to an intimation of the censure of the lesser 
excommunication, before they inflict the same, they are to refer the affair to the presbytery, 
bringing their whole proceedings before the presbytery in write, that the presbytery may thereby 
have a clear and full view of the whole affair. 

5. The presbytery finding the kirk session hath orderly proceeded, and that the lesser ex-
communication is not sufficient, and that the affair is so weighty as to oblige them to enter on the 
process, they are to cause their officer to cite the scandalous person. 

6. If the party appear, then the presbytery is to proceed in the inquiry at the accused, about 
the scandal alleged and libelled; and if he deny it, then they are to proceed, and lead probation as 
in other cases. 

7. But if the party appear not, but contemn the citation, the presbytery causeth renew the 
same, until he hath got three citations, and after the three citations, he is to be cited out of the 
pulpit: and for the further conviction of all concerned, intimation is to be made, that the judica-
ture will proceed and inquire into the presumptions or probation of the guilt, and this is to be 
done although the delinquent be absent. 

8. Then the presbytery is to order the minister of the congregation, next Sabbath after fore-
noon’s sermon, to acquaint the congregation what proceedings the kirk session first, and thereaf-
ter the presbytery, hath made in the affair, and how contumacious the party was, and that the 
presbytery intended to proceed to the highest censure; and the minister is gravely to admonish 
the party (if present) to repent and submit himself to the discipline of the Church, threatening 
him, if he continue impenitent, that the Church will proceed; yea, though he be absent, the minis-
ter is to acquaint the people that the Church requires him to repent and submit, as above said, un-
der the foresaid certification. 

9. There should be three public admonitions, and a presbytery should intervene betwixt each 
admonition; and if, after all, that person continue impenitent or contumacious, the same is to be 
represented to the presbytery, who are thereupon to appoint public prayers thrice to be made, in 
which the minister is to exhort the congregation seriously to join with him in prayer, for the 
scandalous, impenitent, or contumacious person, which he is solemnly to put up to God, humbly 
begging that he would deal with the soul of the impenitent, and convince him of the evil of his 
ways. 

10. These public prayers of the Church are to be put up several Sabbath days, a presbytery 
(where its meetings are more frequent, once a month at least) intervening betwixt each public 
prayer, both to show the Church’s tenderness towards their lapsed brother, their earnestness to 
have him reclaimed, and likewise to create a greater regard and terror of that dreadful censure 
both in the party and in all the people. 

11. If after all, the scandalous persons makes no application, but continues impenitent, the 
presbytery, after prayer, is to pass sentence, and appoint a minister to intimate the same, and to 
show the presbytery’s resolution to proceed upon such a Sabbath as they shall name, for pro-
nouncing that dreadful sentence solemnly in face of the congregation, unless either the party, or 
some one for him, signify some relevant ground to stop their procedure. 
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12. That day being come, it were fit the minister did preach a sermon suited to that solemn occa-
sion, or, at least, after sermon the minister should show the congregation what he is going about, 
introducing the narrative of the process with a discourse concerning the nature, use, and end of 
Church censures, particularly that of the greater excommunication, if he hath not done it fully in 
his sermon. 

13. Then narrating all the steps of the process in order, showing the Church’s faithfulness and 
tenderness towards the scandalous person, and declaring his obstinate impenitency; and that now, 
after all other means were used, there remained only that of cutting off the scandalous person 
from the society of the faithful, and intimating the Church’s warrant and order to him so to do. 

14. And before the minister pronounce the sentence, he is to pray, and desire all the congre-
gation to join with him therein, that God would grant repentance to the obstinate person, would 
graciously bless his own ordinance, and make the censure effectual, both to edify others, and to 
be a mean to reclaim the obstinate sinner. 

15. Then, after prayer, the minister is with great gravity and authority to pronounce the cen-
sure, showing his warrant from our Lord’s command, and the apostle Paul’s direction, and reca-
pitulating the presbytery’s warrant in obedience thereunto, and resuming the scandalous and ob-
stinate person’s behaviour, whom he is to name. He, therefore, in the name and authority of our 
Lord and Master Jesus Christ, doth, in verbis de praesenti pronounce and declare him or her ex-
communicated, and shut out from the communion of the faithful, debarring that person from their 
privileges; and, in the words of the apostle, delivering that person over to Satan; which sentence 
is to be intimate according to the 9th Act of the Assembly, anno 1740. 

16. If, after prayer, or before the censure be pronounced, the scandalous person do make any 
public signification of his repentance, and of his desire to have the censure stopped, the minister, 
upon apparent seriousness in the scandalous person, which he showeth to the congregation, may 
thereupon delay pronouncing the sentence, till he report to the presbytery at their next meeting, 
who are then to deal with the scandalous person as they shall find cause. 

17. After the pronunciation of this sentence, the people are to be warned, that they hold that 
person to be cast out of the communion of the Church, and that they shun all unnecessary con-
verse with him or her; nevertheless excommunication dissolveth not the bonds of civil or natural 
relations, nor exempts from the duties belonging to them. 

18. Although it be the duty of pastors and ruling elders to use all diligence and vigilance, 
both by doctrine and discipline respectively, for preventing and purging out such errors, heresies, 
schisms, and scandals, as tend to the detriment and disturbance of the Church, yet because it may 
fall out, through the pride and stubbornness of offenders, that these means alone will not be ef-
fectual to that purpose, it is therefore necessary, after all this, to employ the aid of the civil mag-
istrate, who ought to use his coercive power for the suppressing of all such offences, and vindi-
cating the discipline of the Church from contempt. 

 
CHAPTER IX 

 
Concerning the Order of Proceeding to Absolution 

 
1. If after excommunication the signs of repentance appear in the excommunicated person, 

such as godly sorrow for having incurred God’s heavy displeasure by his sin, occasioned grief to 
his brethren, and justly provoked the Church to cast him out of their communion, together with a 
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 full purpose of heart to turn from his sin unto God through Christ, and to reform his life and 
conversation, with a humble desire of recovering peace with God and his people, and to be re-
stored to the favour of God and light of his countenance, through the blood of Jesus Christ, and 
to the communion of the Church; and the presbytery, upon his application, be satisfied therewith, 
and judge that he ought to be absolved, and thereupon give warrant for his absolution, he is to be 
brought before the congregation, and there also to make free confession of his sin, and sorrow for 
it, to call upon God for mercy in Christ, to seek to be restored to the communion of the Church, 
promising to God, through grace, new obedience, and more holy and circumspect walking as be-
comes the gospel; and that this appearance before the congregation be as often as church judica-
tures shall find may be for edification and trial of the professing penitent’s sincerity; and being 
satisfied in this, then the minister and congregation are to praise God, who delighteth not in the 
death of a sinner, but rather that he should repent and live; as also for blessing the ordinance of 
excommunication, and making it effectual by his Spirit to the recovering of this offender, to 
magnify the mercy of God through Jesus Christ, in pardoning and receiving to his favour the 
most grievous offenders, whensoever they unfeignedly repent and forsake their sins. But before 
the minister proceed to absolution, he is to pray with the congregation to this effect:— “That the 
Lord Jesus Christ, Prophet, Priest, and King of his Church, who, with the preaching of the gos-
pel, hath joined the power to bind and loose the sins of men; who hath also declared that whatso-
ever by his ministers is bound on earth shall be bound in heaven, and also that whatsoever is 
loosed by the same shall be loosed and absolved in heaven, would mercifully accept his creature 
N., whom Satan of long time hath holden in bondage, so that he not only drew him to iniquity, 
but also so hardened his heart that he despised all admonitions; for the which his sin and con-
tempt the church was compelled to excommunicate him from the society of the faithful; but now 
seeing the Holy Spirit by His grace hath so prevailed, that he is returned and professeth repen-
tance toward God, and faith toward our Lord Jesus Christ, that it may please God by His Spirit 
and grace to make him a sincere and unfeigned penitent, and for the obedience of our Lord Jesus 
Christ unto death, so to accept of this poor believing and returning sinner, that his former disobe-
dience be never laid to his charge, and that he may increase in all godliness, so that Satan in the 
end may be trodden under foot by the power of our Lord Jesus Christ, and God may be glorified, 
the Church edified, and the penitent saved in the day of the Lord”. 

2. Then shall follow the sentence of absolution, in these or the like words: “Whereas thou, 
N., hast for thy sin been shut out from the communion of the faithful, and hast now manifested 
thy repentance, wherein the Church resteth satisfied, I, in the name of the Lord Jesus, before this 
congregation, pronounce and declare thee absolved from the sentence of excommunication for-
merly denounced against thee, and do receive thee to the communion of the Church, and the free 
use of all the ordinances of Christ, that thou mayest be partaker of all His benefits to thy eternal 
salvation”. 

3. After this sentence of absolution, the minister speaketh to him as to a brother, exhorting 
him to watch and pray, and comforting him as there shall be cause; the elders embrace, and the 
whole congregation holdeth communion with him, as one of their own; and the absolution should 
be intimate in all the churches where the excommunication was intimate. 

 
(2) Report of the Committee on the Form of Process given in to, and approved of by, the 

Assembly 1855 
This Committee was appointed by the last General Assembly “to consider whether any further steps ought to be 
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taken in the way of explaining the practical operation of the Form of Process as now altered, or consolidating into 
one Act the overtures converted by this and the previous General Assembly into standing laws of the Church, with 
instructions to report to next Assembly.” 

The Committee, having considered the matter thus remitted to them, are of opinion that no immediate steps 
should be taken with a view to the consolidation of the overtures into one Act, but that, before the adoption of that 
course, more time should be allowed for a careful estimate throughout the Church of the state of the law as now set-
tled. On the other hand, the Committee think that, as the changes have been effected, not by one complete enact-
ment, but by several separate Acts passed in successive years, it is desirable to bring under the view of our Church 
Courts, in a distinct and comprehensive manner, the nature of that order of procedure which results from the recent 
legislation. Ministers and elders must, of course, interpret that legislation for themselves, and, in case of difference 
of opinion, the Assembly will, of course, decide between the parties. But were the Assembly to authorise the trans-
mission to the members of Presbyteries of copies of the present report, without, of course, interponing any special 
sanction to its suggestions, the Committee hope that these suggestions may be useful in affording assistance towards 
the interpretations of the Acts in the meantime, and towards maturing the judgment of the Church for any more au-
thoritative explanation in the future. 

I. In the first place, it is desirable that the Acts should be brought together before the eye, not in the order of 
their enactment, but in the order of their practical application. 

In this view the recent legislation stands as follows:— 
1.  That, hereafter, in every case of charge or fama against Minister of this Church, which is of such a nature 

as may lead to the necessity of serving the accused party with a libel, no complaint or appeal shall have the effect of 
sisting procedure until a libel shall have been served and found relevant (Act IV, 1853). 

2. That when a Presbytery are themselves libellers in a case of charge against a Minister of this Church, they 
shall, before serving the libel, summon the accused party in regular form to attend a meeting of Presbytery, at which 
it shall be proposed to consider the propriety of serving it, and they shall, at the same time, furnish him with a copy 
of it. That the meeting shall not be held for at least ten free days after the Minister shall have been summoned and 
been furnished with a copy of the libel. That, at that meeting, the Presbytery shall carefully consider the question of 
its relevancy; and that thereafter, if they serve it, they shall serve it as a libel which they have already judged to be 
relevant (Act V, 1853). 

3. That, in every case in which a Presbytery shall have resolved to order a libel to be served upon a Minister 
of the Church, the accused Minister shall ipso facto cease to exercise the functions of his office, both ministerial and 
judicial, until the libel shall have been finally disposed of (Act VI, 1852). 

4. That, hereafter, in every case in which a libel shall have been served against a Minister by a Presbytery as 
prosecutors, it shall be a competent ground on which the Presbytery, if they see fit, may refer the case to the Supe-
rior Courts, that it does not appear expedient, in the circumstances, for the Presbytery to act both as prosecutors and 
judges: that, in the event of any such reference having been duly brought under the consideration of the General As-
sembly, it shall be competent to the Assembly, if they see fit, to appoint a Special Commission to hear the evidence 
on both sides, and give a deliverance as to its effect; and that any Special Commission so appointed shall report their 
deliverance to the General Assembly, or to its ordinary Commission at one of its stated diets (as the Assembly may 
direct), who shall pronounce such sentence, or issue such instructions to the Presbytery, as to them as may seem just 
(Act X, 1854). 

5. That, hereafter, in every case in which a libel shall have been served against a minister and found relevant, 
it shall be a competent ground on which the Presbytery, if they see fit, may refer the case to the Superior Courts, that 
it does not appear expedient, in the circumstances, for the proof to be taken except in the presence of those who have 
the power of giving a final deliverance as to its effect: that, in the event of any such reference having been duly 
brought under the consideration of the General Assembly, it shall be competent to the Assembly, if they see fit, to 
appoint a Special Commission to hear the evidence on both sides, and give a deliverance as to its effect; and that any 
Special Commission so appointed shall report their deliverance to the General Assembly, or to its ordinary Commis-
sion at one of its stated diets (as the Assembly may direct), who shall pronounce such sentence, or issue such in-
structions to the Presbytery, as to them may seem just (Act IX, 1854). 

6. That, hereafter, in the event of the General Assembly sustaining an appeal, or a dissent and complaint 
against the relevancy of a libel against a minister, it shall be competent for the Assembly, if they see fit, to correct 
the libel, and appoint the case to be tried with the amended libel (Act VIII, 1854). 

II. It is desirable to point out the bearing of each of these enactments in its order upon the course of proceed-
ing in connection with the old constitutional law of the Church. 
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1. It has been enacted that, in every case of charge or fama against a minister of this Church, which is of such a 
nature as may lead to the necessity of serving the accused party with a libel, no complaint or appeal shall have the 
effect of sisting procedure, until a libel shall have been served and found relevant. 

The Committee consider that this arrangement applies to every case in which there is any serious allegation 
against a minister, such as, if established, may scripturally and constitutionally affect his character or standing; that 
it applies, in every such case, to all competent complaints or appeals which may be taken, up to the point when the 
process of serving the libel and the act of finding the libel relevant shall both have been completed, whether the act 
of finding the libel relevant shall have come before the process of serving it, as now provided for in the case of the 
Presbytery being themselves the prosecutors, or shall have come after it, according to the old and unchanged rule of 
procedure in the case of third parties having appeared as prosecutors. 

The Committee are further of opinion, that although procedure can no longer be sisted by complaints or appeals 
during the stages referred to in this enactment, still every complaint or appeal, which would previously have been 
competent, may now be competently taken against each judgment of the Presbytery, and must go in regular course 
to the Provincial Synod, if its meeting take place before that of the General Assembly, and directly to the Assembly 
only when no meeting of the Synod shall intervene. 

2. It has been enacted that, when a Presbytery are themselves the libellers, they shall, before serving the libel, 
summon the accused party in regular form to attend a meeting at which it shall be proposed to consider the propriety 
of serving it, and shall, at the same time, furnish him with a copy of it. That the meeting shall not be held for at least 
ten free days after the minister shall have been summoned and been furnished with a copy of the libel; that, at that 
meeting, the Presbytery shall carefully consider the question of its relevancy; and that thereafter, if they serve it, 
they shall serve it as a libel which they have already judged to be relevant. 

The Committee consider that the expression “accused party” in this enactment must not be understood as consti-
tuting the minister a party at the bar of the Presbytery. For, by the supposition made, the Presbytery have not as yet 
resolved, even as prosecutors, that there is any relevant ground of charge against him. But an allegation has been 
made to his prejudice, and the Presbytery are about to consider the question as to whether it will be their duty or not 
to serve him with a libel; and in order that he may suffer no injustice, the Presbytery must specially summon him to 
attend their meeting in his place as a member, and must intimate to him definitely the form which the accusation, if 
they shall resolve to take it up and charge him with it, will assume in their hands. 

The Committee consider that, if the Presbytery before serving the libel shall make any change upon the form in 
which it appeared in the copy with which the minister had been previously furnished, they must, before serving it, 
again furnish him with a copy and again summon him in the terms of this enactment. 

The Committee are of opinion that the expression regular form, employed in the first clause of this enactment, 
indicates that the Presbytery cannot competently proceed in absence of the minister, without repeating the process of 
summoning three times, according to the old practice. 

The Committee further consider that the minister, or any other member of Court, may take a dissent and com-
plaint against any judgment of the Presbytery, by which the libel is found in any respect relevant, or the reverse, 
whether that judgment be simply a resolution to serve or not to serve the libel, or a particular deliverance on any par-
ticular point raised. The Committee think that any such dissent or complaint must go to the Provincial Synod, if it 
meet before the General Assembly, but that it will not sist procedure until the Presbytery shall have evidence before 
them that the libel has been duly served. 

3. It has been enacted that, when a Presbytery have resolved to order a libel to be served, the accused minister 
shall ipso facto cease to exercise his functions until the libel shall have been disposed of. 

The Committee have to observe here, in the first place, that this rule has no application while the Presbytery are 
only considering the relevancy of a libel, which they are proposing themselves to serve as prosecutors, and before 
they have actually resolved to serve it. This observation illustrates the importance of what has been said, in relation 
to the previously considered enactment, as to the minister being not yet a party at the bar. 

But the Committee have to observe, secondly, that the expression resolved to order in this enactment, shows 
that the minister becomes a party at the moment when the resolution to have the libel serviced has been come to. 
The Presbytery, therefore, must not wait, before acting upon the rule here laid down, until they shall have proof of 
the libel having been actually served, but must, in the face of all dissents and complaints, proceed at once to take 
charge of the minister’s pulpit and congregation, according to the old law in cases of suspension. 

4. It has been enacted that, after a libel shall have been served by a Presbytery, it shall be a competent ground 
on which the Presbytery may refer the case to the Superior Courts, that it does not appear expedient, in the circum-
stances, for the Presbytery to act both as prosecutors and judges.  The Committee consider that the Presbytery can-



 
 
 
14 THE PRACTICE OF THE FREE CHURCH OF SCOTLAND 
not competently adopt this procedure, until, at a meeting subsequent to that at which the resolution to order the libel 
to be served has been come to, they shall have competent evidence before them that the libel has been actually 
served in due form according to the old law. 

The Committee consider that the expression Superior Courts implies that the reference is to be made to the next 
Superior Court, as the case may be; the Synod, if it meet before the General Assembly, and the Assembly itself, if 
there be no previous meeting of Synod, and the Commission of Assembly only in the event of the Assembly having 
specially empowered that body to receive complaints or appeals in the particular case. The Committee think that if 
the reference go to the Synod, the Synod may take one of three courses. It may either differ from the Presbytery and 
dismiss the reference, requiring the Presbytery to try the case themselves; or, secondly, it may sustain the reference, 
and resolve itself to try the case; or, thirdly, it may sustain the reference, and refer the case on to the General As-
sembly. 

As it is very desirable that the words of the Presbytery’s deliverance in such a reference should be clear and ex-
act, the Committee would suggest the following form:— 

“It having been duly certified to the Presbytery that the libel against Mr A.B. has now been served in due form, 
and the matter being now ripe for further procedure, the Presbytery, after careful consideration, find that it does not 
appear expedient in the circumstances for them to act both as prosecutors and judges, and therefore, they hereby re-
fer the case to the Free Provincial Synod of ........ at their meeting in ........ next (or, as the case may be, to the Gen-
eral Assembly, etc.)”. 

The Committee are of opinion, that although a complaint or appeal would at this stage prevent the Presbytery 
from taking any other step, it should not be considered as preventing them from making the reference allowed by 
this enactment. 

5. It has been enacted that a similar reference may be made, on the ground of its not appearing expedient for 
the proof to be taken, except in the presence of those who have the power of giving a final deliverance as to its ef-
fect. 

The Committee would observe, first of all, as to this enactment, that it applies, not only to the case in which the 
Presbytery are prosecutors, but also to that in which other parties are prosecutors, and that it takes for granted that in 
this last case the libel must be served before it has been found relevant, and the relevancy judged of according to the 
old law. 

The Committee would observe, secondly, that the form of reference for the Presbytery ought to be varied as fol-
lows, in the case in which the Presbytery are not the prosecutors:— 

“The libel having now been found relevant, and the matter being now ripe for further procedure, the Presbytery, 
after careful consideration, find that it does not appear expedient, in the circumstances, for the proof to be taken, ex-
cept in the presence of those who have the power of giving a final deliverance as to its effect, and, therefore, the 
Presbytery hereby refer the case to the Free Provincial Synod of ........ at their meeting in ........ next (or, as the case 
may be, to the General Assembly, etc.)”. 

The Committee would observe, thirdly, that this enactment furnishes a ground on which the Synod may also re-
fer the case to the Assembly. The Synod, however, may do so on other competent grounds. 

The remaining parts of these two last-mentioned enactments refer to the General Assembly’s own procedure, 
and the Committee think it unnecessary to make any remark upon them. 

6.  The same remark applies to the last enactment in order of application, by which it has been made compe-
tent for the Assembly to correct a libel, and to appoint the case to be tried with the amended libel. 

It appears to the Committee that, for the present, they have sufficiently discharged their duty, in laying these 
suggestions before the Assembly. 

 
ACT XIV, 1860: ACT ANENT REVISAL OF LIBELS WHEN A PRESBYTERY ARE THE LIBELLERS 

 
The General Assembly, with consent of a majority of Presbyteries, enact and ordain:— 
That when it is proposed in a Presbytery that they should themselves be the libellers, in a case of charge against 

a minister of this Church, they shall not adopt any form of libel without having first submitted it for revision to the 
Legal Adviser of this Church. 

 
ACT XV, 1860:  ACT ANENT REVISAL OF LIBELS WHEN ANY PARTY OR PARTIES, OTHER THAN THE PRESBYTERY, 

ARE LIBELLERS 
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The General Assembly, with consent of a majority of Presbyteries, enact and ordain:— That when a libel in case 
of charge against a minister of this Church shall be brought before a Presbytery by any party or parties, other than 
the Presbytery, the Presbytery shall not proceed to serve the said libel, or to consider its relevancy, until they have 
ascertained that the form of it has been submitted for revision to the Legal Adviser of this Church. 

 
ACT II (CLASS I), 1883:  ACT ANENT MODE OF TAKING EVIDENCE IN CHURCH COURTS 

 
The General Assembly, with consent of a majority of Presbyteries, hereby declare and enact:— 
That in all cases in which it is necessary to lead evidence before any Court or Special Commission of this 

Church, it shall be lawful for such Court or Special Commission to appoint, at the joint expense of the parties, a 
skilled Shorthand Writer to take down such evidence (who shall promise to make a faithful record); that he shall 
read over to each witness, at the close of his evidence, what he has taken down, that said witness may say whether 
he admits it to be correct, and that afterwards he shall write out in full the evidence so taken down by him, and cer-
tify the same as correct; and the Moderator or Chairman shall also attest the same; and the record of evidence thus 
attested shall be held as valid, and be proceeded upon as the evidence in the case; and further, it shall not be compe-
tent, prior to the closing of the proof, to record reasons for any complaint or complaints against any decision of the 
Court or Special Commission on the admissibility of evidence, but that, when the proof has been declared closed, 
such reasons may be recorded. 

 
(3)  QUESTIONS OF EVIDENCE, ETC., THAT MAY BE RAISED IN THE CONSIDERATION OF A LIBEL 

 
It is impossible here to enter at any length into the law of evidence, but the following remarks may be of use in 

practice:— 
1. Who are competent witnesses? 
Many disqualifications formerly sustained are now abolished. The remaining may be classed under three heads. 
(1) Mental Incapacity: Insane persons and idiots cannot of course be received. Children under twelve are not 

examined on oath, but they are admissible if they appear to be sensible of the duty of telling the truth, and even 
when so young as to be incapable of this, they are sometimes admitted, but must be corroborated by adults. 

(2) Relationship of Husband and Wife: In criminal prosecutions neither spouse can give evidence for or against 
the other, unless he or she is the injured party.3  All other relations are competent witnesses for or against each 
other. The effect of natural affection or bias is left for remark on credibility. 

(3) Undue Bias—such as having been bribed, or tutored as to what evidence to give, or cherishing malice and 
ill-will against the accused:  These are still nominally grounds of disqualification, but in fact are rarely if ever sus-
tained as objections to competency. Very strong grounds of fact are required, otherwise a witness, favourable to the 
accused, might disqualify himself from giving evidence against him by admissions falling under these heads. 

Agency is not now a disqualification, but the law-agent, or person acting as such, cannot be compelled to dis-
close what was committed to him in that character, unless he is adduced as a witness by his own client. This does 
not extend to the case of a confidential friend, or even spiritual adviser. 

The character of a witness, however bad, does not disqualify; it affects his credibility only.  
There is often a peculiar delicacy in the position of a member of presbytery on this head. Where the libel is at 

the instance of the Presbytery, they unite the functions of prosecutors and judges, unless they adopt the course al-
lowed by Act X, 1854. But usually no member of Presbytery will be admissible as a witness unless he carefully ab-
stains from all participation in preparing or judging of the cause. When, on the other hand, the libel is at the instance 
of a private party, the members of Presbytery are bound to confine themselves strictly to the judicial character, and 
assistance given by them to the preparation of the cause will disqualify them for taking part in the deliberations. 

Leading questions (i.e. asking a witness “Did he do or say so and so?” in place of “What did he do or say?.”) are 
only allowed in the introductory part of the examination in chief; but when the witness shows hostility, reluctance, 
or forgetfulness, it is permitted to recall circumstances by leading questions; and such questions are always allowed 
in cross-examination. 

 
3

The law of Scotland in this matter has now been changed. 
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A witness ought not to be in Court while previous witnesses are examined; but it is not now imperative to reject 
a witness on the ground of his having been so in Court. The Court may judge whether, in the circumstances, injus-
tice could be done by his examination being allowed. 

 
2. What is competent evidence? 
The questions put must be more or less pertinent to the cause. A witness must depone not only to his knowl-

edge, but to his cause of knowledge. He must likewise speak to what he himself knows, not to what he has heard. It 
must be particularly remarked, that it is not competent for a witness to tell what a third party may have told him. 
This is hearsay — not evidence — and such questions ought never to be permitted to be asked or answered, with the 
following exceptions. It is competent to ask a witness to speak to what he has heard said by a party deceased — or 
by the accused — or by any one in the presence of the accused — or to what was said at the time the act charged 
took place, if such observations formed part of the res gesta — or to a common rumour or fama in the neighbour-
hood. 

A witness examined as to facts cannot be competently asked his opinion generally; but he may be asked what 
belief or impression was produced at the time by the facts sworn to. But persons of skill may be examined as to their 
opinion on the facts, or on incidental points of the cause. Engineers, medical men, etc., are admissible in this capac-
ity. 

A witness may look at writings of his own made at the time, to refresh his memory, but not at those of another. 
Although no witness is bound to criminate himself, it is competent to ask the witness questions having crimina-

tory tendency, he being warned by the Court that he is not bound to answer them. If the witness declines to answer, 
the circumstance is, of course, taken as an element of proof. 

The depositions or solemn declarations of witnesses are taken down in writing, and signed by them and the 
Moderator and Clerk. 

It sometimes happens that the depositions or solemn declarations of aged persons, or parties about to leave the 
country, are taken out of Court, and produced in evidence. It seems impossible to fix any general rule as to the ad-
missibility of such depositions or declarations. If, however, the parties so examined shall be in a situation, on the day 
of trial, to be adduced as witnesses, the deposition or declaration will, of course go for nothing. 

The examination for the prosecution being concluded, the accused is entitled to cross-examination, and when 
the whole proceedings for the prosecution are closed, he is entitled to call and examine witnesses on his own behalf. 

The Presbytery, or any authorised Commission trying the case, must then declare the proof concluded, and pro-
ceed to consider its import. 

 


